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The responses in this survey have been developed at the request of Robert G. Eccles,
Professor of Management Practice, Harvard Business School. It is for general information
only and does not constitute legal advice. Please seek specific legal advice before acting
on any of the contents below.

SETTING THE LEGAL LANDSCAPE:

Briefly explain the broader legal landscape regarding the obligations that a
company has to its stakeholders or with regard to its impact of stakeholders, and
in particular whether its primary duty is or is not to shareholders over all other
stakeholders.

In Singapore, the obligations of companies and their directors are contained mainly in the
Companies Act (Chapter 50 of Singapore) (the "CA"), the Securities and Futures Act
(Chapter 289 of Singapore) (the "SFA"), the Main Board and Catalist Rules (collectively,
the "Listing Rules") of the Singapore Exchange Securities Trading Limited ("SGX"),
applicable to entities listed on the Main Board and Catalist Board respectively of the
Singapore Exchange, the Code of Corporate Governance 2012 (the "Code") (which
applies to SGX-listed entities on a ‘comply or explain’ basis), as well as common law.

Directors of Singapore-incorporated companies are required to act bona fide and in the
best interests of the company1 in their management, direction and supervision of the
business of the companyz. As long as the company remains solvent, these 'interests'
generally refer to the interests of shareholders as a collective body®, although the
interests of other stakeholders such as employees may also be taken into account®.
Where a company is insolvent, the interests of its creditors generally take precedence
and supplant those of its shareholders and employeess.

For SGX-listed corporations, the Code recommends that regular dialogue with
shareholders be maintained in order to gather input and address shareholder concerns®.
It also exhorts the company to foster greater shareholder participation at general
meetings’. However, shareholder primacy is qualified to the extent that the Code also
recommends that the board of directors (the "Board") recognise that the perceptions of
key stakeholders affect the company's reputation®, and ensure that obligations owed to
them are understood and met’. The Board is also asked to consider sustainability issues
such as environmental and social factors as part of its strategic formulation.
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REGULATORY FRAMEWORK:

2,

To what legal tradition does the jurisdiction belong, i.e. civilcommon law, mixed?

Singapore belongs to the common law tradition as derived from the English common law
system. English common law (including the principles and rules of equity) up till 11
November 1993 continues to be part of the law of Singapore, subject to some
qualifications'’. The other main source of law takes the form of statutes, being laws
passed by Parliament, and the primary responsibility for interpreting such laws lies with
the judiciary.

Are corporate/securities laws regulated federally, nationally, provincially or both?

Corporate and securities laws are regulated on the national level in Singapore.

Who are the government corporate/securities regulators and what are their
respective powers (in summary only)?

Generally, the Accounting and Corporate Regulatory Authority of Singapore ("ACRA")
administers the CA"?, which provides for a range of sanctions including criminal sanctions
and civil liability for a range of breaches.

The Monetary Authority of Singapore ("MAS") enforces the SFA, which provides for
criminal sanctions, civil penalties, and civil liabilities for third parties affected by a breach.

Both the Accounting and Corporate Regulatory Authority Act (Chapter 2A of Singapore)
(the "ACRA Act") and the SFA provide ACRA and MAS with certain investigative powers
and powers of inspection. Under Part IX of the SFA, MAS, in connection with an
investigation, has the power to, inter alia, require a person to appear for examination™
under oath or affirmation’, to order the production of books or information'®, and to enter
any premises without a warrant'®. The ACRA Act grants ACRA the power, in relation to
any offence specified under the CA" to, inter alia, require any person to furnish any
information or produce any book, document, or copy thereof in his possession'®, examine
orally any person believed to be acquainted with the facts of the case'®, as well as
require the owner or occupier of any premises to grant access to such premises without
charge for the purpose of investigating an offence®.

The SGX, which is both a listed corporation as well as a regulator, enforces the Listing
Rules at first instance. It has the ability to impose penalties ranging from public censures

Section 3 of the Application of English Law Act (Chapter 7A of Singapore)
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and reprimands (for minor infractions) to suspensions and delisting (for more serious
breaches). Further, the SGX may refer a matter to the MAS or other appropriate authority
for further investigation if it perceives that an offence may have been committed. In
addition, the SGX will be amending the Listing Rules (effective 7 October 2015) pursuant
to which, inter alia, a Listings Disciplinary Committee and Listings Appeals Committee
have been formed with the intention of enhancing the transparency and independence of
SGX’s disciplinary process and ensuring fair and independent administration of
sanctions. A wider range of sanctions will be able to be imposed by the Listings
Disciplinary Committee for breaches of the Listing Rules, including monetary penalties
and denial of market facilities.

It was recently announced in March 2015%' that the MAS and the Commercial Affairs
Department ("CAD") of the Singapore Police Force would jointly investigate from the
outset market misconduct offences such as insider trading and market manipulation
under the SFA, thereby enhancing the enforcement process by consolidating the
agencies' investigative resources and expertise and bringing about greater efficiency.
Under the arrangement, MAS officers taking part in joint investigations are gazetted as
Commercial Affairs Officers, giving them the same criminal powers of investigation as
CAD Officers®.

Does the jurisdiction have a stock exchange(s)?

There are presently three licensed approved exchanges in Singapore, the SGX, ICE
Futures Singapore Pte Ltd and Singapore Exchange Derivatives Trading Limited.

INCORPORATION AND LISTING:

6.

Do the concepts of “limited liability” and “separate legal personality” exist?

Yes. Briefly, the CA provides® that a company shall be a "body corporate... capable...
of... suing and being sued", and also stipulates that, for a company limited by shares, the
liability of shareholders in the event of winding up is limited to any amounts left unpaid in
respect of subscribed shares only**.

There are three forms of company under the CA®: a company limited by shares, a
company limited by guarantee, and an unlimited company. The liability of members to
contribute towards the assets of a company limited by either shares or guarantee is
limited to the amount paid up (or owing) in respect of the shares®, or the amount of the
guarantee27, as the case may be. However, in the case of an unlimited company, every
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present and past member is generally liable to contribute®® towards paying off its debt
upon winding up, subject to certain qualifications.

The corporate vehicle used in the case of a commercial entity would usually be a
company limited by shares.

Notwithstanding the above, limited exceptions under common law exist which allow the
court to 'pierce the veil of incorporation' and disregard the separate legal personality of a
company, rendering its owner or controller liable for its acts. Such limited exceptions
apply where the company structure is primarily used as a vehicle to evade legal
obligations29 and commit fraud®, as well as in situations where a person uses a company
as an extension of himself and makes no distinction between the company's business
and his own®".

Did incorporation or listing historically, or does it today, require any recognition by
the company or its directors of a duty to society, an obligation to take account of
the company’s social or environmental impacts, or to respect its stakeholders?

[For these purposes, the term “stakeholders” is distinct from “non-shareholder”
and from “shareholder” in that it encompasses both “material audiences” (the
providers of financial capital, both debt and equity), as well as “significant
audiences” (non-financial stakeholders, such as employees, customers, suppliers,
contractors and subcontractors, regulators etc. some of whom may be material to
a firm at an entity specific level)].

Currently, there is no strict legal obligation for a company or its directors to recognise a
wider duty to society, to respect its stakeholders generally, or to take account of its social
or environmental impact (assuming that these have no bearing on the interests of the
company, its shareholders, employees or (when the company is insolvent) creditors).

This may however change over time. The Code, while not mandatory and strictly
applicable only to SGX-listed entities, is recognised in Singapore as setting a best
practice standard of good corporate governance. As mentioned above in the response to
question 1, the Code recommends the Board of a listed company to recognise that the
perceptions of key stakeholders affect the company's reputation32, and ensure that
obligations owed to them are understood and met®. The Code also recommends that the
Board consider sustainability issues such as environmental and social factors as part of
its strategic formulation®*,

The SGX also issued in 2011 (and amended in 2014) a Guide to Sustainability Reporting
for Listed Companies (the "GSRL"). In the policy statement, SGX recognised that
"sustainability reporting is an important aspect of holistic disclosure" and encouraged
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listed companies (in particular those operating in high-impact sectors such as agriculture,
air transport, oil and gas and shipping)35 to "assess and disclose the environmental and
social aspects of their organisational performance”. To this end, the GSRL sets out broad
principles in order to assist listed companies in formulating their own sustainability
reporting frameworks, and also suggests the adoption of internationally-accepted
reporting frameworks such as the Global Reporting Initiative Sustainability Guidelines
(the "GRI_Framework"). For now, there is no requirement for listed corporations in
Singapore to produce a sustainability report.

In May 2015, SGX commenced a consultation exercise on sustainability reporting with a
view to moving it to a ‘comply or explain’ basis, with a view to target implementation for
financial year 2017. Special mandatory disclosure standards are already in place for
listed mineral, oil and gas corporations. The Listing Rules require such companies to
disclose their policies and practices in relation to operating in a sustainable manner®’
(including the impact of their business practices on the environment and the communities
in which they operate) in their annual reports and prospectuses.

Do any stock exchanges have a responsible investment index, and is participation
voluntary? (See e.g. FTSE4Good, Dow Jones Sustainability Index, the
Johannesburg Stock Exchange’s Socially Responsible Investment Index.)

The SGX does not presently have a responsible investment index. In a speech made in
March 2013, Mr Magnus Bdcker (then-Chief Executive Officer of SGX) said that to
support investors and companies, SGX might explore the possibility of a Singapore
sustainability index.

DIRECTORS' DUTIES

9.

10.

To whom are directors’ duties generally owed?

Directors' duties are generally owed to the company while it remains solvent. As stated in
the response to question 1, these 'interests' generally refer to the interests of
shareholders as a collective body, although the interests of other stakeholders such as
employees may also be taken into account. Where a company is insolvent, the interests
of its creditors will take precedencess. Breach of certain duties may attract criminal as well
as civil liability*® (see the response to question 13 below).

What are the duties owed by directors — please state briefly.

As in many common law jurisdictions, directors' duties in Singapore flow from statute and
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common law. There is a certain degree of overlap between the duties imposed by both
sources. The main duties may be distilled into the following three main categories:

The duty to be loyal and to act bona fide in the best interests of the company

Directors owe a statutory duty to act bona fide*' and in the best interests of the
company®. As fiduciaries*, directors owe a duty of loyalty** to the company, and are
forbidden from placing themselves in a position where the interests of the company come
into conflict with their own® or third party*® interests, unless disclosure is given in
accordance with the CA*" and the company’s articles of association, and (where
required) the informed consent of the company is obtained.

The duty to use reasonable care, diligence, and skKill

Directors are statutorily required to "use reasonable diligence in the discharge of (their)
duties"*®. This has been interpreted as referring to an aspect of the common law duty of
care*®, with one modification - that a director must meet the minimum objective standard
of care expected of a person discharging the responsibilities he has assumed™.

With regard to the duty to use reasonable skill, common law stipulates that non-executive
directors need only exhibit the level of skill expected of persons of their knowledge and
experience’’. Executive directors however, are subject to a minimum objective standard
of skill, gznd must possess the level of knowledge and expertise expected of those in their
position™.

The duty to exercise powers for the proper purpose

Directors must not misapply their directorial powers for an extraneous or wrongful
purpose™®, as doing so is a breach of the fiduciary duty owed to the company®. It is no
defence to say that such an act was done in the best interests of the companyss, or
honestly, in ignorance of the law®®. This prohibition against exercising powers for an
extraneous or wrongful purpose seems to have been given statutory voice by the
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1.

Companies (Amendment) Act®”, which modifies the existing section 157(2) CA to provide,
inter alia, that Directors, as officers®, are forbidden to make improper use of their
positions as officers or agents of the company to gain, directly or indirectly, an advantage
for themselves or any other person or to cause detriment to the company®.

Please indicate if there are express or implied duties to avoid damage to the
company’s reputation?

While there is no express duty to avoid damage to the company's reputation, it is
possible that such a duty may be implied under the broader duty of directors to act bona
fide in the best interests of the company.

More generally, are directors required or permitted to consider the company’s
impacts on non-shareholders, including impacts on the individuals and
communities affected by the company’s operations? Is the answer the same where
the impacts occur outside the jurisdiction?

Can or must directors consider such impacts by subsidiaries, suppliers and other
business partners, whether occurring inside or outside the jurisdiction? (See e.g.
s. 172 UK Companies Act 2006)? What additional liabilities, if any, do the board or
individual directors assume in exercising such discretion?

Directors of both listed and non-listed companies are statutorily permitted to take into
account the interests of employeeseo, regardless of whether they are shareholders of the
company. For more information, please see our response to question 7 above.

Although no other specific groups of stakeholders are expressly mentioned, the Code
exhorts the Boards of listed corporations to recognise that the perceptions of key
stakeholders may affect the company's reputation, and states that the Board's role
includes the consideration of sustainability issues (such as environmental and social
factors, which may impact individuals and communities) in the company's strategy
formulation. In addition, the Board is required to ensure that the listed company's
obligations to stakeholders other than shareholders are understood and met.

In addition, directors may take into consideration the company's impacts on other non-
shareholders if they reasonably believe (as discussed above in question 10) that it is in
the best interests of the company to do so. This answer does not change even where the
impacts occur outside the jurisdiction.

Unlike the UK, Singapore does not have specific legislation mandating directors to have
regard to such impacts by or on the company's subsidiaries, suppliers, and other
business partners.
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12,

13.

If directors are required or permitted to consider impacts on non-shareholders to
what extent do they have discretion in determining how to balance different factors
including such impacts?

As discussed above, directors may only take into consideration matters which they
believe in good faith to be in the best interests of the company. In any given factual
scenario, directors will exercise their discretion to determine how to balance various
impacts the company may have, but their overriding duty is to act in the interests of the
company.

What are the legal consequences for failing to fulfill any duties described above;
and who may take action to initiate them?

Breach of the duty to be loyal and to act bona fide in the best interests of the company

A breach of the statutory duty to act honestly in the best interests of the company attracts
criminal liability in the form of imprisonment or a fine®', in addition to the director being
made liable for any profit made or damage suffered by the company as a result of such
breach®. A failure to disclose any personal interests in a transaction when required to do
so by statute® attracts similar criminal penalties®*. Significantly, where dishonesty is
involved in the commission of the above offences, the director in breach will be
disqualified from assuming directorships or taking part in the management of
companies® (whether directly or indirectly) for a period of 5 years®.

A breach of fiduciary duties also triggers heavy legal consequences for directors,
including being made to account for any secret profit made, or being deemed to hold
such profits on constructive trust for the benefit of the company67.

Breach of the duty to use reasonable care, diligence, and skill

Failure to use reasonable care (i.e. negligence) results in the usual common law remedy
of damages for losses caused. Failure to use reasonable diligence may also attract
criminal liability in the form of imprisonment or a fine®, in addition to being made liable for
any profit made or damage suffered by the company as a result of such failure®.

Breach of the duty to exercise powers for the proper purpose

A director's wrongful exercise of the managerial powers vested in him is a breach of
fiduciary duty70 which renders him liable to indemnify the company for any resultant
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losses”". Lastly, if SGX is of the opinion that a director of a listed company wilfully
breached his duties to the company, it may publish the name of the offending director
along with relevant information about the contravention’?.

Parties who may initiate action for breach of duty

The company (and not its members) is the proper party for initiating legal action against
errant directors’, and the right to authorise a proceeding lies with the person or organ in
which the function of management is vested’*. This is usually the Board’®, the liquidator
in the case of a company in winding up76, or the judicial manager in judicial
management’’. If the Board refuses or neglects to bring an action against one of its
number where there has been a breach of duty, shareholders may (with leave of the
court) pursue a statutory’® or common law’® derivative action, join the company as a
nominal defendant, and litigate on its behalf. In addition, if the breach comprises
oppressive behaviour which causes personal damage to a creditor or shareholder, the
oppressed creditor or shareholder may also apply to court under section 216 CA (the
"Oppression Remedy") to, inter alia, authorise civil proceedings to be brought by them in
the name of the companyeo.

What defences are available?

The court has the power to grant relief to directors in breach of their duties®", except
where the breach involves receiving the company's property in breach of trust®.
However, this statutory power is limited to granting relief from civil liability, and does not
apply to the criminal penalties® which breaches may attract or to proceedings brought by
persons other than the company84. Defendant directors seeking relief under this head are
not required to plead it specifically, but may raise it as a defence during the course of
proceedings®.

Three elements must be met before statutory relief may be obtained®. It must be shown
that the director (a) acted honestly; (b) acted reasonably; and that (c) it is fair to excuse
the director having regard to all the circumstances of the matter.
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14.

15.

Can these issues give rise to other causes of action or regulatory routes whereby a
stakeholder can exert pressure on a company with regard to its actions?

The CA does not provide any avenues for stakeholders who are not shareholders or
creditors to exert pressure on a company with regard to it or its directors' actions. As
discussed above, shareholders have the option of pursuing a derivative action, while both
creditors and shareholders may pursue an Oppression Remedy.

It should be noted that the usual tortious actions in negligence and vicarious liability are
also available under Singapore law for stakeholders who are not shareholders or
creditors, provided that the relevant legal elements are satisfied. This is further
elaborated upon below in the answer to question 25.

Are there any other directors’ duties which are relevant to the interests of
stakeholders?

Directors of listed corporations are required under the SFA to disclose to the corporation,
inter alia, any interests in shares, debentures and other securities of the corporation87.
This information must then be disclosed by the corporation88 on SGX's web portal,
SGXNet.

There are statutes regulating specific industries or activities which may hold directors to
be responsible for breaches by the corporations. One example is that directors may incur
secondary liability®® for their company's breaches of the various duties owed*® under the
Workplace Safety and Health Act (Chapter 345A of Singapore) (the "WSHA") to its
stakeholder-employees.

For all of the above, if these exist in your jurisdiction, does the law provide
guidance about the role of supervisory boards in cases of two tier board
structures.

Two-tier board structures do not exist under Singapore company law.

What obligations are owed by senior management who are not board directors? Is
this determined by law if no specific contractual provision applies?

Under the CA, officers who are not directors (such as the company secretary, as well as
persons employed in an executive capacity such as senior management91) are under a
statutory duty not to improperly use information acquired by virtue of their station to
advantage themselves or third parties, or to cause detriment to the company®. Breach of
this duty exposes the officer to both civil and criminal liability®.
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Senior management, qua employees, also owe their employer company an implied duty
of care at common law even if such a duty is not provided expressly by contract®. The
standard of care expected is naturally higher where such senior management personnel
expressly or impliedly hold themselves out as possessing particular skill or expertise®. In
addition, the law imposes an implied duty of good faith®® and fidelity, such that the senior
manager must, inter alia, have due consideration for the company's interests® and
forbear from misappropriating company property98 and competing with his employergg.
Senior management entrusted with significant responsibilities also may have fiduciary

duties to the company similar to those applicable to directors'®.

REPORTING

16.

Are companies required or permitted to disclose the impacts of their operations
(including stakeholder impacts) on non-shareholders, as well as any action taken
or intended to address those impacts? Is this required as part of financial reporting
obligations or pursuant to a separate reporting regime? Please specify for each
reporting route whether it is mandatory or voluntary.

Please describe any mandatory reporting requirement, major voluntary initiative or
trend towards voluntary reporting with regard to transparency (for example,
payments to government or state-owned entities, reports on government orders to
undertake surveillance or interception, reports on tax payments etc.).

(For completeness, there are mandatory reporting requirements relating to certain types
of criminal conduct but given the thrust of the question, we have not addressed those
specific requirements below.)

As stated in the response to question 7 above, special mandatory disclosure standards
are in place for listed mineral, oil and gas companies. The Listing Rules require such
companies to disclose their policies and practices in relation to operating in a sustainable
manner'’ (including the impact of their business practices on the environment and the
communities in which they operate) in their annual reports and prospectuses.

As stated in the response to question 7 above, the SGX has released the GSRL, and has
stated its intention to move to sustainability reporting on a ‘comply or explain’ basis, with
a view to target implementation for financial year 2017.

Listed corporations are statutorily obliged102 to comply with the Listing Rules or any other
requirement of the SGX to notify the SGX of information on specified events or matters as
they occur, for the purpose of making such information available to the market. In
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17.

18.

particular, the Listing Rules provide that any information which would be likely to
materially affect the price or value of an issuer's shares'®, or which disclosure is
necessary to avoid the establishment of a false market in the issuer's securities'® must
be immediately announced. This includes, inter alia, information regarding significant
Iitigationms, disputes with any partyme, or other material information concerning the

business'”’.

It is conceivable that adverse stakeholder impacts caused by the listed corporation may
damage the corporation’s reputation or expose the corporation to potential liability,
thereby requiring an announcement by the listed corporation as explained above. Failure
to make the requisite announcement intentionally or recklessly is an offence'® on the
part of the corporation. If such an offence was committed with the consent or connivance
of, or was attributable to any neglect on the part of an officer'® of the corporation, such

officer will also be found guilty of the offence’™.

Do legal reporting obligations extend to such impacts outside the jurisdiction; to
the impacts of subsidiaries, suppliers and other business partners, whether
occurring inside or outside the jurisdiction?

The mandatory disclosure standards in place for listed corporations under the Listing
Rules (see the response to question 16 above) do not restrict disclosure to impacts within
the jurisdiction.

Who must verify these reports?

Who can access reports? What are the legal or regulatory consequences of failing
to report or misrepresentation?

This answer is provided on the basis that the question refers to sustainability reports.

There is no requirement for third party verification of sustainability reports. As such
reports are not mandatory, a failure to report does not attract any legal or regulatory
consequences.

However, where such reports are produced, directors are responsible for ensuring the
factual accuracy of the information disclosed. Failure to do so may result in directors
falling foul of the duty to exercise due care, skill, and diligence, as well as the duty to act
in good faith, the scopes of which have been explained in the response to question 13
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Rule 703(1)(b) Main Board Listing Rules

Rule 703(1)(a) Main Board Listing Rules

Paragraph 8(m) of Appendix 7.1 Main Board Listing Rules

Paragraph 8(o) of Appendix 7.1 Main Board Listing Rules

Paragraph 4 of Appendix 7.1 Main Board Listing Rules

Sections 203(2), 203(3), and 204(1) SFA

'Officer’ is defined by section 331(5) SFA to mean, in relation to a body corporate, a director,
member of the committee of management, chief executive, manager, secretary or other similar
officer of the body, and includes a person purporting to act in any such capacity

Section 331(1) SFA
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above.

Officers" of a corporation who, with intent to deceive, make or furnish, or who knowingly
and wilfully authorise or permit the making or furnishing of, any false or misleading
statement or report relating to the affairs of the corporation to directors, auditors,

members, debenture holders, or their trustees, will also be guilty of an offence’"?.

False or misleading statements in a report made by the company which are likely to
induce other persons to subscribe for, sell, or purchase securities may also be an offence
under the SFA'™, if such statements are made knowingly, recklessly, or negligently. In
addition to this, if such an offence was committed with the consent or connivance of, or
was attributable to any neglect on the part of an officer'™ of the corporation, such officer
will also be found guilty of the offence’"

Is there a regulator tasked with investigating complaints of misreporting?

The regulators tasked with investigating complaints of misreporting or non-compliance
with the above requirements are SGX and MAS (for breaches of the reporting
requirements in the Listing Rules or the Code) and ACRA (for breaches of the reporting
requirements in the CA).

What is the external assurance regime for reporting on a company’s impacts on
stakeholders? Please specify any mandatory requirements and also where
reporting is voluntary what the current market practice is as regards third party
assurance.

As stated in the response to question 8 above, the GSRL currently encourages, but does
not mandate, the adoption of accepted sustainability reporting frameworks such as the
GRI Framework. The GRI Framework in turn recommends the use of an external
assurance regime, and states that external assurance reports, if prepared, should be
included in the content index''®. However, the GRI Framework also recognises that the
use of an external assurance regime is not a requirement to be 'in accordance' with the

GRI Framework™"”.

With regard to market practice, a study conducted by the Singapore Compact for
Corporate Social Responsibility in collaboration with the National University of Singapore
Business School'"® revealed that out of 537 Main Board listed companies assessed in
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'Officer' is defined by section 2 CA to mean, in relation to a corporation, any director or secretary of
the corporation or a person employed in an executive capacity by the corporation

Section 402 CA

Section 199 SFA

'Officer' is defined by section 331(5) SFA to mean, in relation to a body corporate, a director,
member of the committee of management, chief executive, manager, secretary or other similar
officer of the body, and includes a person purporting to act in any such capacity

Section 331(1) SFA

Section 3.3 to the GRI Framework

Ibid

Accountability for a Sustainable Future' (2014) — refer to:
http://www.csrsingapore.org/c/images/stories/publications/FA_Singapore%20Compact%20Researc
h%20Study%20Publication_290714.pdf
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2013, 19 had produced sustainability reports. Only 8 of these reports had been externally
assured.

Please summarise any regulatory guidance on reporting that relates to impacts on
non-shareholder stakeholders.

Please refer to the response to question 7.

STAKEHOLDER ENGAGEMENT

19.

20.

Are there any restrictions on circulating shareholder proposals which deal with
impacts on non-shareholders, including stakeholder impacts?

Under the CA, the extraordinary general meeting provides a mechanism by which
shareholders may propose agendas for the consideration of the other shareholders.

Two or more shareholders holding at least 10% of shares (excluding treasury shares)
may call a meeting by giving notice in writing119 as provided in the company's articles of
association. If they hold 10% of the paid-up capital, they may also requisition the directors
to convene the meetingm. Any proposals put forth by the shareholders (including
proposals dealing with impacts on non-shareholders) must be clearly stated in the
requisition given to the company and in the notice given to shareholders, and should not
include matters which contravene the company's memorandum and articles of

association (together, its "Constitutional Documents") or which are unlawful®’.

Notwithstanding the above, it should be noted that the exercise of the company's powers
of management statutorily vests in the board of directors'®?, and shareholders cannot
normaIIy123 control the board in the exercise of those powers by passing a resolution at
general meeting.

Are institutional investors, including pension funds, required or permitted to
consider such impacts in their investment decisions? What is legal duty that
pension funds owe with regard to investment decisions in this regard?

How does the legal duty of the fund align with term and contractual performance
criteria of fund managers — does this facilitate or deter consideration of such
impacts?

Aside from anti-money laundering and anti-terrorism financing prohibitions'*, and save
as may be provided for in the fund’s constitutional or contractual documents, funds are
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124

Section 177 CA

Section 176 CA

Credit Development Pte Ltd v IMO Pte Ltd [1993] 2 SLR 370

Section 157A CA

TYC Investment Pte Ltd v Tay Yun Chwan Henry [2014] SGHC 192

Guidelines to MAS Notice SFA04-N02 on Prevention of Money Laundering and Countering the
Financing of Terrorism released on 6 August 2012; MAS Notice SFA04-02 (Amendment) 2014
released on 1 July 2014
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21.

not legally required to consider the impact that their investment decisions have on
stakeholders.

Can non-shareholders address companies’ annual general meetings?

Generally speaking, non-shareholders have no legal right to attend or address a meeting.
However, the chairman of the meeting has the discretion, if he deems fit, to admit
observers into the meeting. Such observers may include the legal counsel of
shareholders. Such non-shareholders may even be permitted by the chairman to address
the meeting should he deem it appropriate.

What is the minimum shareholding required for a shareholder to raise a question at
a company’s AGM?

Subject to any restrictions set out in a company's Constitutional Documents, there is no
minimum shareholding required before a shareholder may raise a question at a
company's AGM. It should also be noted at this juncture that requiring such a minimum
shareholding in listed companies might offend the spirit of the Code, which stipulates that
listed companies should encourage greater shareholder participation at general
meetings, and allow shareholders the opportunity to communicate their views on various
matters affecting the company'®. The Code also encourages companies to treat all
shareholders fairly and equitably, and to recognise, protect and facilitate the exercise of

shareholders' rights'*®.

OTHER ISSUES OF CORPORATE GOVERNANCE

22,

Are there any other laws, policies, codes or guidelines or standards applied in the
context of particular contractual relationships (for example project finance) or
through adherence to particular sustainability principles (for example the Global
Compact, the OECD Guidelines for Multinational Enterprises etc.), related to
corporate governance that might encourage companies to consider in a structured
way their impacts upon and the interests of their wider stakeholders including
through a stakeholder engagement process?

As stated in the response to question 8 above, the GSRL encourages listed companies to
adopt internationally accepted reporting frameworks such as the GRI Framework.

The OECD Guidelines for Multinational Enterprises are explicitly referenced'?’ in article
13.11 of the draft EU-Singapore Free Trade Agreement (the "EU-SG-FTA"), along with
two other non-legally binding sustainability regimes, viz, the UN Global Compact and the
ILO Tripartite Declaration of Principles concerning Multinational Enterprises and Social
Policy.

However, it should be noted that the EU-SG-FTA, although negotiations were completed
in October 2014, has not yet come into force. Also, the EU-SG-FTA does not require
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Principle 16 and Guideline 16.1 Code
Principle 14 of the Code
Refer to http://trade.ec.europa.eu/doclib/docs/2013/september/tradoc_151766.pdf
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23.

24,

member countries to impose legislation compelling adherence for all companies within
jurisdiction; instead, countries are obliged to "make special efforts to promote corporate
social responsibility practices which are adopted on a voluntary basis"'?%.

The US-Singapore Free Trade Agreement, while less specific in this regard than the EU-
SG-FTA, similarly states (in article 18.9)'* that “recognizing the substantial benefits
brought by international trade and investment as well as the opportunity for enterprises to
implement policies for sustainable development that seek to ensure coherence between
social, economic and environmental objectives”, each country should "encourage
enterprises... to voluntarily incorporate sound principles of corporate stewardship in their
internal policies.

Are there any laws requiring representation of particular stakeholder
constituencies (i.e. employees, representatives of affected communities) on
company boards?

There are no laws requiring such representation on company boards.

Are there any laws requiring gender, racial/ethnic, religious or other stakeholder
representation; or non-discrimination generally, on company boards?

There are no laws which prescribe racial, religious or other stakeholder representation on
company boards. However, the principle of non-discrimination is enshrined under article
12(2) of the Constitution of the Republic of Singapore (the "Constitution"), which
expressly states that "there shall be no discrimination against citizens of Singapore on the
ground only of religion, race, descent, or place of birth... in the appointment to any office
or employment under a public authority... or the establishing or carrying on of any trade,
business, profession, vocation or employment", except where such office or employment
is "connected with the affairs of any religion, or of an institution managed by a group
professing any religion, to persons professing that religion"13°. Hence, save for the
religious institutions exception, the prohibition against discrimination on the grounds set

out in article 12 is legally supreme".

As for gender, the Code states that the board and its committees should comprise
directors who as a group provide an appropriate balance and diversity of skills,
experience, gender and knowledge of the company'®. In addition, the SGX Disclosure
Guide, which is intended to assist companies in preparing meaningful disclosure that
complies with the requirements of the Code, suggests' that the Board should, inter alia,
elaborate on its composition (with regard to skill, experience, gender and knowledge) with
numerical data where appropriate, state its policy with regard to diversity in identifying
director nominees, and outline what steps it has taken to achieve the balance and
diversity necessary to maximise its effectiveness.
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Paragraph 4 of Article 13.11 of the draft EU-SG-FTA
Refer to http://www.fta.gov.sg/fta_ussfta.asp?hl=13

Article 12 of the Constitution

Article 4 of the Constitution

Guideline 2.6 Code

Questions for Guideline 2.6 in the SGX Disclosure Guide
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25.

26.

In your jurisdiction is there any legal route whereby a parent company can incur
liability with regard to the impacts that one of its subsidiaries has had on
stakeholder groups? Are there any serious proposals to impose such
responsibility?

As subsidiary companies are usually limited liability companies, the doctrine of separate
legal personality would normally apply to preclude liability accruing to the parent company
for the actions of its subsidiary. Nevertheless, various exceptions exist which could,

should the appropriate circumstances arise, affix the parent company with such liability. A
few of these are briefly discussed below:

Piercing the veil
Please refer to the response to question 6 above.

Liability in negligence

Depending on the degree of involvement and knowledge a parent company has in
relation to its subsidiary's operations and the negative impact those operations could
have on stakeholders, a tortious duty of care may arise between the parent company and
its subsidiary's stakeholders which could potentially render the parent company liable.

Express contractual terms

It is not uncommon for parent companies to provide guarantees to creditor-stakeholders
of their subsidiaries, in order to secure financing for the subsidiary as part of the group's
operations. Parent companies may also be required to guarantee performance of
subsidiaries of contracts with government bodies or commercial entities, for example, if
the subsidiary is a limited liability, limited resource special purpose vehicle incorporated
by the parent company to enter into that contract. In addition, parent companies looking
to sell off their subsidiaries in an acquisition are commonly asked for warranties and
indemnities covering potential legal action which may be brought against the target
subsidiary in the future. One example is where there have been prior environmental
pollution incidents caused by the subsidiary company. In such a scenario, a parent
company may incur liability should affected stakeholders subsequently instigate legal
action.

Are you aware of any incoming law or proposals that are relevant to the issues
raised in this questionnaire? If so please describe, providing an indication of the
anticipated date the legislation will come into force or be adopted.

SGX implementation of a ‘comply or explain’ model for Sustainability Reporting

On 17 October 2014, Magnus Bocker, the then-Chief Executive Officer of SGX, gave a
s,peech134 intimating SGX's intention to move towards a 'comply or explain' model for

134

Refer to http://sgx.com/wps/wcm/connect/sgx _en/home/higlights/speeches/Sustainability-
Reporting-SINGAPORE-COMPACT-CSR-SUMMIT-17-Oct-2014
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sustainability reporting, and its plan to allocate one year for listed companies to work
towards the adoption of sustainable reporting standards. In May 2015, a consultation
exercise was commenced to gather information from listed companies, institutional
investors, professionals, and the investing public to review the existing GSRL. SGX also
revealed that it was aiming to implement sustainability reporting on a '‘comply or explain'

basis in the 2017 financial year'®.

EU-SG-FTA

As discussed above in question 22, the EU-SG-FTA is expected to come into force in the
near to medium-term future.

Amendments to the CA affecting Directors' Duties and Penalties for Breach

The Companies (Amendment) Bill, which introduced a number of changes to the CA, was
passed by Parliament in October 2014. The first phase of changes was implemented on 1

July 2015, and the second phase is predicted to take effect in the first quarter of 2016'%.

Numerous CA amendments have been introduced; briefly, the changes include, inter alia,
extending the disclosure requirements for directors who are in any way, whether directly
or indirectly, interested in a transaction or proposed transaction with the company to
Chief Executive Officers involved in the same'”’, strengthening such disclosure
requirements138, as well as granting the registrar of companies the power to debar

directors or secretaries of companies who have breached their duties under the CA™.

WongPartnership LLP
22 September 2015

DISCLAIMER

WongPartnership LLP ("WP") has used reasonable care and skill in compiling the content of these
materials. The information contained in this memorandum is based solely on the laws and
regulations of the Republic of Singapore and does not consider the laws or regulations of any other
jurisdiction. WP makes no warranty that the materials are accurate and up to date. These materials
do not constitute the provision of professional advice whether legal or otherwise. Users should seek
their own independent advice prior to relying on or entering into any commitment based on the
materials. The materials are purely published for reference purposes alone. WP, its employees,
agents and consultants exclude completely all liability to any person for loss or damage of any kind
including but not limited to legal costs, indirect, special or consequential loss or damage (however
caused, including by negligence) arising from or relating in any way to the materials and/or any use
of the materials. Where any law prohibits the exclusion of such liability, then to the maximum extent
permitted by law, WP's liability will, at WP's option, be limited to the re-supply of the materials, or
the payment of the cost of having them re-supplied.
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Refer to

http://www.sgx.com/wps/wcm/connect/sgx _en/home/regulation v2/consultations and publications/
PC/Consultation-Exercise-on-Sustainability-Reporting

As announced by ACRA. Please refer to https://www.acra.gov.sg/Legislation/Two-

Phase Implementation _of Companies (Amendment) Act 2014/#

Section 77 of the Companies (Amendment) Act 2014

Ibid

Section 76 of the Companies (Amendment) Act 2014
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